MAHARASHTRA ADMINISTRATIVE TRIBUNAL,

NAGPUR BENCH, NAGPUR

ORIGINAL APPLICATION NO.264/2016. (S.B.)

Ganesh Pandurang Tayade,

Aged about 54 years,

R/o Balaji Nagar, Chandak Layout,

Chikhli Road, Sudarkhed, Buldana. Applicant.

-Versus-.

1. The State of Maharashtra,
Through its Secretary,
Department of Home,
Mantralaya, Mumbai-32.

2. The Superintendent of Police,
Buldana. Respondents

Shri Bharat Kulkarni, the learned counsel for the applicant.
Shri A.M. Ghogre, the Ld. P.O. for the respondents.
Coram:- Shri J.D. Kulkarni,

Vice-Chairman (J).

JUDGMENT
(Delivered on this 16" day of November 2017).

Heard Shri Bharat Kulkarni, the learned counsel for the
applicant and Shri A.M. Ghogre, the learned P.O. for the respondents.
2. The applicant in this case is claiming that the order dated

27.1.2016 issued by Superintendent of Police, Buldana (R.2) whereby
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his suspension period has been treated as suspension as such, be
guashed and set aside and respondent No.2 be directed to treat the
period of suspension as duty period for all purposes and the applicant
be paid all arrears of pay and allowances and increment. In the similar
manner, the order dated 29.9.2011 whereby the suspension period of
the applicant as suspension period, may also be quashed and set
aside.

3. The applicant was working as Police Head Constable
under the control of respondent No.2. Departmental enquiry was
initiated against the applicant on the allegations of misconduct with the
alleged landlord of the applicant. In the said departmental enquiry,
respondent No.2 passed an order whereby the applicant was removed
from service. During the pendency of enquiry, the applicant was kept
under suspension. The applicant preferred an appeal against the order
of punishment imposed by the Superintendent of Police, Buldana i.e.
he respondent No.2. In the appeal, the order was modified and
instead of removal from service, the applicant was made to retire
compulsorily. This order was passed on 7.8.2015.

4. Being aggrieved by the order passed by the
Superintendent of Police, Buldana and the order passed by the
appellate authority in his appeal, the applicant had preferred O.A. No.

754/2012. The said O.A. came to be allowed by this Tribunal vide
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order dated 28™ July 2015. In the said O.A., this Tribunal was pleased
to pass the following order:-

“O.A. is allowed in the following terms:-

() Order dated 27™ July 2012 (Annexure
A-1) passed by respondent No.3 thereby
imposing penalty of  compulsory
retirement on the applicant is quashed
and set aside.

(i) It is directed that the applicant shall be
reinstated in service forthwith, however
with 50% back wages. He shall be
entitled for continuity in service for all
other purposes.

(i)  No order as to costs.”

5. Inspite the fact that the order of punishment has been
guashed by this Tribunal, respondent No.2 did not treat the suspension
period of the applicant as duty period and has passed the order dated
27.1.2016, whereby suspension period was treated as suspension
period. The said relevant order is as under:-

‘Il HRATHITT  3CRE 0 . 3/E=l/dr-eo  (2)/37.31 Gigar-
90€/209¢-2Yoof, [E., .R.0%¢ 3NOAY [T 37T OM0d
ST EATRIURGT A Hdce]  HIgT chRUl (Remove
from service) [ RMOT MR i O§UTT [E. £2.80.20¢¢
qIadT HeldsIhicdd &1 SIaTT adr IuT0ATd 3TelT gidl.

WG ¢ 9. HOAGT, eISIOM SO .¥EEY/RY
[5.26.99.2029 3709Y HIGY UIgdl-3%¢ M0 d1¥S Il [HoAdl
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IS0 2. [[E0Ad JWEIMMGRI 9. 3. HIAHJ, CCEMI
Ardehged AT HRAHATT Badleh  9.9.30%% I YOMTY  [RAT=AT
QAT FHIBEA 9% ddd I #HI § M@ FHIHI
gamartiEg T Al ST ?  IEEd  ARTEIAT 3iTelor
HANTEE. 3. @ISR0 Iiedl [E. 1.2.2026 o YOMOTY Eelel
ARTERM d. ¥. H®d Jigdl. Al E. 9¢.2.20%8 U gl
Eelel  §HND  IH A0S I ISAIBUN G
duraui el TGT AT 37T ¢, [B. 86.¢.R0%0 o [E.
§.90.209¢ UAAAT [Helgeldhlad @ URX. 3 HIY g
JTCRMOATOT ST J&T (As Such) IOTOAT 3ol 3HOTT
HeIdT HIAae qElged [l 0dH-§ ADY  GRAEIATDHTOY
GENR 31N [HITAA 0T AT 3Ted.”

6. The learned counsel for the applicant submits that
once the enquiry has been quashed by the Tribunal and the applicant
has been reinstated, the applicant’s suspension period should have
been treated as duty period. However, vide impugned order dated
7.8.2017, after reinstating the applicant, the impugned order dated
27.1.2016 has been passed.

7. Perusal of the order passé by this Tribunal in O.A.

No0.754/2012 shows that the applicant was falsely implicated in the
enquiry. This Tribunal has observed in para No.12 in the said
judgment as under:-

“After having perused the entire material placed on
record, we are of the view that just to get the house
vacated, the landlord approached the superior of the

applicant and in the course of enquiry, facts were
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exaggerated to such an extent and to such a degree
that it appears to be an act of misconduct on the part
of the applicant. Further, the enquiry was in defiance
of basic principles of natural justice. The Enquiry
Officer exceeded his brief and virtually under the
colour of reexamination, put questions, many of them
were leading with a sole purpose of bringing on
record incriminating material against the applicant..
We are further of the view that the conclusion arrived
at by the authority ex facie appears wholly arbitrary,
de hors the record and based on “no evidence” and in
that view of the matter, we consider this as fit case
justifying interference with the conclusion in the

enquiry”.

8. In view of the above observation, it will be clear that
the departmental enquiry against the applicant was as regards his
behaviour with his alleged landlord. It has been observed by the
Tribunal that the landlord wanted to get his premises vacated from the
applicant at any cost and, therefore, has filed complaint against the
applicant. The very basis of enquiry thus seems to be false complaint
against the applicant.

9. In the order passed by this Tribunal in O.A. No.
754/2012, the Tribunal has directed the respondent authority that the

applicant shall be reinstated in service forthwith, however, with 50%
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back wages and he shall be entitled for continuity in service for all other
purposes. The words, “for all other purposes” clearly show that the
applicant should have been treated as on duty for all purposes
including arrears of pay etc. subject to 50% back wages. In such
circumstances, the impugned order treating the applicant ‘s suspension
as suspension as such is not legal and proper and the said period
should have been treated as duty period. |, therefore, pass the
following order:-
ORDER

(i) The O.A. is allowed in terms of prayer clause
11 (), (i) and (Il1), however, parties to bear

their own costs.

(J.D.Kulkarni)
Dt. 16.11.2017. Vice-Chairman(J)

pdg



